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1 SEATE, OF Ap HIStAA, 


Be em br - s 
_ to. contest, the,xight,, which the :Master and. 


| dens of the. port of New-Orleans claimed of cole | 
" kecting, exclusively. from the brangh pilots, the conven tay. 
| pilotage due, to. theJatters He obtained, judg> ‘ yesser and. 
} ment, ia.the Court of the Begs Distt ra: Me Oa 

| defendants appealed...» 

 .. Tw ease was sabenited to he Cour wins 

1 any: cepa of counsel. » 


: - Bysthe Court ‘The appelante abil 

Scie that they have'an exclusive right, te.¢eb 

~ dect the pilotage monef, and aecount:for it:te:the 

| lpilots z:in other words, that the’ pilots-eap, inno 
a] receive that aa sr chasse 
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CASES. nN THE SUPREME. court. 
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By ry ag ae pt “the I 
«and Wardens’ shall be empowered to, C 

* all pilotage money, which shall become dt 

* to any pilot, and that they shall keep a separat % 
“ account eens ermeners om : 
* to his use.” ” 


Tus object of this provision i the pretenti c 


blishing ofa kind af ctekindleg ‘ollie; 0:15 
an tniform mode of collection;. and 

. positions, dn. the- part of any individual pilot. 
so, it ought 'to embrace every ‘¢ase:” ‘Butt 
mode of collection cannot’ be carried jnto’€ 
‘for the’ pilotage of wessels, going ‘out™to - 


Therefore, the law must have had someting se, 
in view. That its object was simply to secu 

» to the pilots the collection of their money, where, 
“they could not collect it themselves, appears 1 ry 
plain.’ The expression | shall be yan 


that this power is to be excl 
hhas?a “right: independent 0 
what -is- due to-him, mileabicoune: to employ’ 
whom pleases to receive itforhim. Besides thé 
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DUPLANTIRZR vs: Se, Pr. 
se, PE’ vs: DUPLANTIBR. 


, eMac two consolidated cases cake up, from ,Cooentoal 
“te. first District, , on. the following statement of lowed, without 
; 7) ees ; vs se temaeha eae 
nar » before & 4 
de- 
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. Iw the ion 1808, thn oeitinn tad some com; mand. 
“munication together, for the establishment of a 
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Pe’ des owned. a-tract of laid, on which 
_ one Roman had a mortgage, ‘for about $ 7,000. 
On the 21st. of. December. 1805, he bought, for 
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cases ty" one SuPRRME count 


Bietict making HIS fiat oP the stock 21}900; "it 
jp Bi5E B c-eenhag rcp athe ra 


W#LANttER into the partnership,” 


In. April 1807, the: private sale of the P 
tation ob tom fa fiotarialong."" 7 
". On'the 18th March 1807, StiPé Beushe 
* John’ Gravier, 'a tract of lind, on the partnershiy 
account, for $ 20,000. Altho’ the sale a , . 
‘to. have been for” ready’ indiiey, yet ‘pe 
price was paid: in notes, which were. th 
nenpcated to Thomas Durnford, and J. B. 
, by ‘the vendo r.. ” 
Ki prea ‘month ” of’ March’ 1808; ws 
’ plantier presented to and obtained from: 54 
: tthe acceptance ‘of an_acc ae of sundry ad an 
PS him made to the partiver enaige wine 
Tw 1807, ‘Duplantier, pce i his’ 0 
account, a tract of land near ‘Néw-Orleans,” 
‘Mad, Delot) fot 107/000. “On which he p ; 
dovin § 25,000" jn drfis on Find, ithe ‘sath 
“year, fhe’ purchased a riumber of negroes “fa 
8 12,000 from P. —_ eed he” oy: val 
: “Ts 01, the’ tnership 





a sien da parties, Sti. ote = < - : 
ed .to attend, My 


Rater a St. PE, setaen sae é 


ae ad pay to- the vendor a balance ‘of $5, $1608 
Tue land, which St. Pé had brought. into’ the - 
; pertoership was tikewise seined ptapegeien' ‘at the 


DP Pé for 805,715, the amount of his aan. 
and St. Pé a cross suit, for $ 117,000, the “walue ° 
te henge slaves and other poesooneid 


ys Tut ii were eeiaalilands andl neferted, 1 : 
: judiciary ; spaatipaat kai whom: ae parties ad. 


| gnitted : > ! 
savas the op eg, by Dap : 
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‘gas "CASES IRV: THESUPREME counn 
a Tat Duplanters besides his other 


~— Ainkviwe. sitekaihe ie. s6Sbup : 
‘ sy Pet on o 837,57, 6, ndings prac i b 
- St Pé tonDuplantier,. my ‘some i 
‘Satison Sones by Dente ai 
hid? sadn to these is, the Cont wat re 
em areata adicial 
re 
~fTm leap hoednctied » fllowing 
Two. questions. are. submitted to our. decs 
| Weleg antier entitled-to any interest, 1 
" the:payment’and advances by him made; for | 
partnership, or, St. Pé2..2. Is he to be’ cd 
dered 2s having kept, on his account, the pr ope 
of the par , at the.time of. its, dissolution 
IE so, at what price ? If otherwise, how» is 


meio Salient ame 


To ciable us to decide an ése0 que 

without! which the:a¢counts of the parties ca 
be liquidated, James . ‘Pitot shas: been: i 

by. Duplantier: He- declares . thaty; dicing x 
partnership, he had.the management of the is 
of: Duplantier,, in “the city, and frequently. pai 
the drafts.of both the: parties, for. thé accounit ¢ 
the pattnethip.; and-im May and-June 1810;. Dn. - 
Plantier - ie iiaia-4 ein 
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wanes, without: téking!.money: at interést—that : 
\ witness does not Saran 9 me what: et ee 


ai taken up with seers ese 

to his knowledge, ‘the ‘payments “thus “made -by 

_ Duplantier, were one“of the great causes of the 

nbarrassment, te epi at gered — 

been involved. 
i Ow his: cross-examination, this wines ech: 
5,00 that, posterior to the’ contract of" : 

> Diiplantier bought Mad. Delor’s: plantation” for 

$8 107,000, paying down’ $.23,000—<that’ about 
(the same time, gz. ‘in 1807, , he madera ‘spécutel 
> tion’ ‘in negroes, for his own ‘account; amounting 

‘ ‘to ‘$12,000;' and in 1811, in order'to ‘Settle the - 

-vaflaies of ‘the partnership and liquidate’hisown, = 
he desired: to°take ‘the -tntaga nage ee Me. 
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| emer vi 84500, ‘was: = paid by ‘him, rye Ne: 
Pe. “to ae ‘he sesh nae Soe iy Ke Poh oe apa iii i 


wkon oes maiey ee I = 
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" parmership, 
© Saneapied ak Miyrone pened es 
_' who shad the management’, of hein il 
partnership, had left» the “plantation. before. E 
-plantier..took ceeigpapes eutinlocoeeee: 
the house then. yas Spbotanitg wid 
PAs ies plage aisoee ooty toons” wee ath hsotely 
. Sp Pr!recured to the aeoont of Day 
~ tier, from which it ‘appears. that .aty:or. 
to}. the time of his borrowing money: frond 
‘and Hopkins, no important payment was made 
him, for; the partnership: 2. To. the contract 
partnership, which contains the following ¢ 
_ The proceeds of the »erops shaill -be“emplo 
in discharging the obligations, 1 we ce 
‘ted-with “Mayronne antl others, for the 
‘of the society, and in case they’ aac 
sufficient, each’ of us-shall- contribute. with al 
meting; to effect stich pay mefits. 2). i hak 
“He relied on another clause by, which Duplane 
"tier obliges himself besides to advance ten. we a 
ing ‘slaves before the time of the roulaison : of the 
. price of whom St. Pé shall not be bound to pay’ his 
* eRcontialiee teoiends ieee age 
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hy the direction fll eros sélatine to the Siensaaent 
tation, sugar honse &c. and shall dispose'of the: a 
Nena Sa A ee 


iets > in 1808, ofthe « 
 Dupla tier, leaving’ 4 balance i 
of % eimai 


hf Neacianey ‘ebruaty, 15th 
\@F April and 25th of December 1806 anit 25 ee 
i May 1810. : os gly eee cay 
al Dothan) Didpiaéssidesl <aleha 
’ Zacharie a rember tapi mnie | 
[ Gtavier, #8 soonias your. Tiealth will ‘pei 
i v ish it finished ? 7 eka tRiit OM tap 
Awethe second—** Do not ose! sightvoR our 


hone ieee Gly aes lia day. 
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opr ralls and other works. go.” Susie 
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: = ¢fourth-—oI aR ta, 
, ae . ane Lam glad. that. you tae d 
-yith-him,,,. Do not.lose. time. before... Fe 
him pass the deed of sale: and in’case that sh 
— litle, Jetchim. give a; private-one, J 
shall take. measures. to let him, have, the ce 
omy, _agrival-into town... I, should.be aaicaes 
- did not make that purchase.” 2 s;. wae 
> elie thé ffthuen'* Jhshodld-be-thappy te to sce ou 
‘andwwish-you. could conclude- ones Gr 
Resist wendy 22. ott sex 
oeathesheth 2D n0t None sigh ‘anivhd 
aaenemsi with little Diirnford: See’ 
. 48 thettue ‘amount’ of the moftgage, sven 
him by Gravier ? “propose” tobi: ourndté™ 
ie 0 techs rl a must take meds 





= Td not know. wht: we. 


e money * py my priate debs runt shi = 


oh Bes: CB alt ans 


Sa _ Pa? ext inhrodavel the depositions :of- 
Mori | Fazende and Descomines,. shewing that 
= ‘the roulaison of 1810, Duplantier took:¢ 
k tthe possession and management of ‘the 
ership plantation. Morier. Fazende states’ that 
is well acquainted with’ the plantation, - slaves, 
s. and that the'whole:is worth 8. 140,000, cash.’ 
Hy aTuas of Boutté, stating thay Duplaitier told 
a that he: kept: the’ enneeien ey im 
owrt account, , 
uav.of. Harang, itatineg that ii pili 
_ 18hly he was requested by St. Pé toamake. 
ps apdlerrient of sthe = ‘partnership > property, 
7 with aperson Duplantier should -appoint. 
a That, in consequente,-he went-on the plantation, - 
| @zamined the-whole:of :it; as: well.as, the, gredter - 
part of the slaves—that shortly after-he went with 
“Mayronne, appointed.to:make. the vappraisemient, 
"onthe part of Duplantier- but being, on the spot, 
and unable to agree; Duplantier toldthem» it. was 
useless to take any more trouble, or to -endeayour 
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| +0 agree; because, if th 
. hea ests. fr th 
caste He would not ake: it: "The ‘witness 
Pe “property then, ed nara aer ur 
oho at Oneland: tWo years credit, the terms be 
2 eeu HOV eee ape bythe panier 
LA! eae WEIRLBE & a: She Bey whe ME 
: wha iesttneherty micarntndsder te wtic 
_ on the th. of June, relating to: the disposal oft 
“partnership “property was also offered, neem 
_ of St. Pé; accompanied: with; oral testimony, 
iplantier’s refusal to abide by: it, and of . 
agreement having: then taken place. , 
" qcatmadds for Duplantier a enc 
contrary” to law and»practice, owe, the arbit a 
were of opinion that St. Pé-could not be vi 
: toprove by witnesses, what had been std by te 
. parties, "prior: to;\vor after the said: a sreementage — 
that he must, if he produce it, let’ it go for at 
it contains. Wherefore the evidence! was with 
omaek eit: ‘Lived, Lanasse dnd T 
were Sworn as witnesses for St. Pé. 
‘Lrv avi ars deposed ‘that-some daf,al 
Fone 1811, being fixed for the disposal of thé parte 
sane ‘he went onthe ‘premises; bi 





“fo 8 105 0 oF. “108, 000 but. no spprinement wa Duman | 
i at age “~y sie 
vba: eussE’ x depited that abet: One: sad ‘sete 
was commissioned. by: Tricou. to. propose to 
Duplantier 8 110,000: for the plantation and: betes 
| 2 payable #:25,000 in March then following, 
ae the nest in, five annual instalments——that Duy 
_ plantier answered he wanted first to ‘settle with: 
“St. Pé; that the proposed terms, if accepted, - 
ould not rélieve him, as the. delay he had obtained 
= eraponaebenes sienag in December then 
following. . 
4 Pa Tixcou deposed hebed made the shove.cflke, 
at St, Pé had-consented, but the bargain failed, 
use, out of 35 negroes which: he. wanted to- ‘ 
i, Duplantier insisted on keeping five: of, the 


‘Most valuable, such as the commander. weet subs» 
eerrere teu. af oe 


4 » Durpawtrer’s: csemslonnemeiiiene ene” 
7 “tiged to interest, altho’ there was no special agree. . 
> ment : for having been obliged to borrow money for 2 
& the discharge of the partnership. debts, it would be 
* sunjust. to deprive him of the interest, which he 
| claimed at the rate of 10 per cent. having paid:that, 
| and a higher rate to ‘money lenders, ‘Thatjinya 
, | case like this, no positive contract. was,necessary, 
es hetanee the peorealip one hat Ne é 


oe 
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Watt tes he *had: madey: isa 
ee nee 
' 2 del pO hed at? sh y if 
ae | ‘As to the question, whether Dupatir a x 
out ov beveonsidered} as’ having taken the whole'p 
Cyt ete base ninco: mma: 
povitert sg: no evidence. of any contact ‘of dt 
Such a. contract would’ be a contract of | 
| Bere camot be cone of le, wou : 
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y . ie 


b Se? Pie sail cshendl thet iment 
‘ only be: claimed, where there is a positive ‘age 
enc als Vicdotabainsbineatte yal 
evened Wr hi inion ‘of patel 
Sarecanlanan tees from thea 


< thought me 


without opposition from, (Porsenna: : 
@ notatial insttument, executed by thé parties, on 
the’8th. of June 1811, whereby it was agreed that 

_ Duplantier should: keep ‘the * plantation, » 
tattle; te. of the abide for the suin-< 
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oF THE STATEOP LAUIRLARA: > 2. 


3,000., afid stiould. cede to’ StiPé. ten:arpents 
pice th tncennétdontienmabddiaitas’. Let 
Geetrobgis of tn devestneupirhy @H'ES, Dore ip 
the’ partnership; and. three of thase“brought “seit i 
y Duplantier, for .thevprice at which theyvhad — Mibe 
alae Ne REE ne Ree 
| shalt be. ‘settled: as soon: as possible, 
; if St. :Pé falls in arrear, /be.shall'pay’ Duplans, 
"tien the above lands and slaves,:‘or-in cash-if) 
bs Duplantier falls .in arrear, he shall pay in:his notes \ 
- coenenearetcnmeapiestens <a 


wy ‘the’ account of sdvances seitled i in 4808; 
shew. that Duplantier had no suck: pretentions.. 
We, therefore, think he is. not entitled to’any ing ‘ 
en on the sums 40 hin arersrar rip 


, “IL ‘We think sas shed instrumiess of ghe hs of 
June 1811,,is binding on the parties, ‘and ‘that 
~ nothing said or done. by them, since its ‘date, could — 
alter it 5. unless it waa reavinded andi hd-nqeisce 
 peduced to writing. git. i ee per. 
We opin tt fom te of said 
instrament, Dupheeee seen ee 


| 
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 Bebuawrien Tae aeons hei omplete exec 
oe pipet ‘and enrich himself, =: wor 
wr his former. partner. . - Jure naturali: equum ‘ 
_ eet nine, eum alterius detrimento ‘locu 
«fag Wie ong Merelove;'te slaw intéveeé de 
- ‘per cent., on the value of the land ‘and of the thin 
eg teveyitioed the td ilaresor tai 2 aig 
~ We:also, think. that the credit which’ Dupla 
tee is to have on -his notes, of one and twotyean 
to pay the balance due from him, ought tom 
fromthe date of the agreement. . Had “he 4 
claimed ‘interest, the accounts could. have’ 'bé 
settled without much difficulty. At is he, tt 
_ who: his delayed the settlement and St. Peo ue : 
‘mot to.suffer thereby. © BS Desi c.. 

_ Durranrier owes, to the parinetshird 
price: of ‘the plantation and ‘slaves $ 108,000; from 
which the amount of his advances %'-59j110;* 

being deducted; he ‘remaing debtor of $°48 ; 
59, to the partnership. 3 : 
 °One half of this sum, $,24)444, 79, Ke oe 
to Sty Pé, on. whom he has a: private ‘claim of - 
$6,043, (65; leaving the balance due by: on 
that gentleman 8 18,401, 140° 5 040% <1) 

_Sr.. Px? isto receive the ten arpents- “of aid. | 
for 8 10;000;the eleven ntroes for 8 3198; eaves 
tn ¢-talalee OP #2808,  eaiah whatiatieah ali 
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7 ath: of Fae 1814. sielaoisne’ 0  baloereay ent 
cal Gy: ab - et °O 7 egey ae ta aay: wxtae? 
is report’ made the 
penn arenes sen cron: (hens sacoieieg aS Seana: 
OPite arbithitors were correct; itv adinnengaseye 
| —— ne Betiveet eran 


» By imeenldy anid abe 
quidation. of the accounts, ' it turns. out that. ‘St. 
Pé is in arrear to Duple ‘ 
lands and negroes. ceded him, or in:cash.. ‘But if 
Duplantier should be indebted, ‘he shall. give his - 
notes payable in. one.and two years, with. the 
_ . fame interest, whieh ‘St. Pé. himself” pays. ‘But 
3 "whetber any, and’ what interest ‘St. Pé pays, is not 
~ Shewn: it being conventional.’ ~ 





has prevested an. amicable. is ade ofthe 
counts, it was in the power. of St. ide 

pel ation, by resorting, as he ha 

Court of justice, sal toate to amcyed ek 
avalon terione of. ee justi Semmes at 

- the-amount, -which may sip nto 
adjusted by the Court.) 6p ps9 ot 
ai “Tae arbitrators also etréd in sow’ 
"Gh the ptice of the ten ‘acted ‘of land, ni th 
groes mentioned, in’ their award: ‘because by’ 
- Bontract Sti Pe’ had a right to-entér upori the ki 
- and take possession of the negroes, ceded to him 
by the’ contract ; ‘at least untit the Tiquidatit 
their’ accounts : and ‘then, “in ‘case he ‘should t 
Sie te aden epton ts ay % Tan, big.’ 
‘Or’ “mibney. ions ou eae Wake ti 


‘ ~ Tux, rate, ‘of interest : assarged ‘cannot, ie 
Bena measure tenes A ere, 





; £ of Ste. Pé. of :1,206,. Dey oibe paid sabe. 
( anal names, with mcr 


SUEY esis oe dk: ee” 
Pipgew « f tis bok bose Z 
oBxox ‘in eee Dope pps ‘th 
pa ceth a Coke wma Ber 
“Danco for the: appllant, We have. proved — 
«that we have frequently taken money; at interest, 
7 situation did not allow-usto make advances other 
wise. We have paid for the greater partiof: the peed 
land, composing the joint stockof the partnéfships ; 
1), we have puton ita much larger number of slaves, 
| than we.were. bound to do.: These lands and:ne- ° 


" partilership. Without them, .no crop: “oould be 
made. With ‘what peperran ae 
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“the embarrassment in our private. affiirs—It: has 
ete ey oe ree and to ask a 
_ Fespite from our creditors. How, . in’ justice or 
equity, can the defendant refuse:to indemnity: for 
| mers he aang of wih Be ped? 





‘sriPes ‘aorsaunirasaneaa een 
caitet on hand shall be: made, and any. of the Bete 

or ge an 
eoStoe schan,appeiement been Ie 


been in’ pousension ofthe jint:tpeoperty vai 
we have agreed to keep it, for a.certain~ “ 
That. pee teisteree ited; erairond wpe ‘ 
_ tweens ¢ then there was ‘no ‘sale ‘of the¢ 
dant’s share. Weare in possession of the je pint | 
‘perty, Mot as owner, but: nape mat oi ite: 
Iris true, under the articles of fi, 
"defendant .was to administer. ee palin 
Bat be hie th tation ad it ns bth 
interest, and duty to. take care of it’: and the de 
dant might, at any time, if he had seen fit, te ne. 
the pusbassion obit. pp vicleicomeses oe 
‘Tr is true, we declined the offer#of ric < 
His terms of-payment did not suit us. "Dheg 
dit mis iam ‘was too. tome Will itsbe's 


property he offered to: jaca “on the: same 
_ terns. ‘Nose ads tre wd heed 
elt : ie fran in och soa 


<negeien Soci ili No ‘suena 
Te alee | 
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3 used all bio:means, . inthe digorgs : 
‘the above debts, he cannot claim any..interest: 


J] because he has done no-more than. to pecform ong 


tthe conditions, om which the partnership, wag 

ay formed. pee are ota 

7 Was are the principal vines 96. the appel 
lent ? Phe price of Gramier: 

and inf the megroes he has sent to the, plantation, 

Did he not urge the purchase from Gravier.?; Did 

he not, for several months and in several letters 


\ 





j degree, compel St. Pétoit?- Didkshe; 
cdma the ne, dati hessboulhb. hig 
Subseries to pay the price, -he would-eharge: him with the 

eet interest ? Had he manifested any. intention af 
nt vat Birt IN I 
me his: resources, would ‘never have consented , toy 
wou arver tae unibs the-lenegrinn: bus lien 
: ag eS eipigad ° ’ 
~ (As to the negroes, sent by the appellant to the 
plantation, above the’natnber he was boundete 

-farnish, the appellee was never consulted’: and wm : $ 
MENU 
heey Amana panther oon 

Caw the appellant any interest onthe | 
value of these slaves ? © Wasit in his: powerdius 

: to effect the total ruin of his partner ?: Both thes _ 

o (jiewionsimate, crncat oPebeneaybesetiewen, 

y in the affirmative.» 3 henge aefednes Qi Sa ants ce ie 
But he is: not ‘eatefied a with claiming interest 
‘on the-value of the slaves sent, above the number 
he was bound. to ‘supply’: he-charges: it. also on 
"that of the latter, altho”: the appellee had time:té 
pay his half of their value, untilthe lands whidh = ff 
‘heb hace body oe a. A 7 ¥ 


“et oe ee 


 Pux'money, borrowed ftom Alain cand api 
_ kins does not-appearto have: nomena 
se rh ork We 


x t gidngd 


ei conde the spelt ought 1 bea 















Bie alibres- a stecnpnnanteladinies eo : 
: a beri pon simak: tonnes oh dines np 
b Dovwawreen twas shortly after the.pattnership gute 
4 furnish ‘1::15,000.in wash Batwenty one 

























Teen f4407,000, : 
Pathe! othe# of 8 15,000. On the first, he-paiddewn ae 
ve 28,000. » eheeatyeenis Heian | 
’ ‘embarrassment. / se -erae ite peikr orbiter Fe ry ands 
_ slcAte account was settled and signed by:the\par. 
- etlesyand altho? the appellant's advance amount to 
_ Supwards of 8 50,000, nothing is said about inte- 
rest. On ther items: of thiereccamat: - Surely none 
 snepenenwer SB att cag-wee. sid Petey 4 
| |S As tothe sums du the apa Une 
| seth to: deinand) interest.» If healtetedihjs . 
; ‘ "- Gimindy after the settlement, and intended to:make 
7 ? | eee Sear 
Pet carts sie v3 
; pereeroes + oo ea 
; Pietieppelih he th josscesion cable: letaas. 
| ih Pimmnations; da Otten, notes ndinininbestene 
| bane te ropmtion made by Tako 
’ He informed Boutté he had taken the: plantation, 
4 3 ‘on ‘his own account. He afterwards agreed to take 
: a Pip at! ® 205: or 108,000." ee 






debts, and will he riot then be in by partition.!itd 
: po ore, NaN ORTON TRE of Pale, 


“guste price. Now can the deposit ef Soul | 


eave vanty sdoubt ’ that the “appellant ‘had availed 
himself of thisifioulty ? AAnd>in ‘the “k 
-salealoes ‘it riot .suffiee’ thatthe price:shiowlhiie” ~ 
susceptible of being retluced to a'certaintys? aid 
-eertum est, quod centum neddi potest. cA scmabege 
“Apmrtrinc that he'is nat bound-to;keap ithe 
Parmeter price at which it shall be valued, 
veantche dispense ‘himself fiom: indempifying 0s — 
from the-injury sustaived <by ane s 





e creditors. What he hs to claimn fron appt 
is at te ued, ve price £e Nea ie. 


seme so van he. See Pom 





oa hail en Z bahay. sag 
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ts OMe OR 
em the partnership should continue for ™ 
“years: zat the expiration’ of-whicli:period; if 
‘parties should not agree oni) the’ division of 
i pevsiamier pea yhascumeapeatiastinad 
J be made, and ccither-party ‘who chose, should 
_ take’ it and be: accountable tovthe other for aim 
"half of the amdunt:of the valiiations!- < ses 
_ -gQwibthe 8th. of Juine:1811, an ngptcaiech ass 
| signed-in the presence: Of three witnesses... By 
_ that instrument, it is covenanted that Duplantier 
_ should keep the ‘plantation, and every thing apper- 
taining to the establishment, at the price, oe 
_ 8 108,000. He transfers to'St. Pé ten actes of 
 landand sever slaves, in compensation of the 
Bice ob tne te anaes 
It was further agreed that ‘the ac; 
"counts of the: parties should then-be set as 
— and if Duplantier should ‘be if 
» debted to St. Pé, he should pay the amount in. 
__ his nétes at one and two years with the same i wa 
F mecic Bapaied o aptoe bin 
avis. consended hat. this resi wt ois 
| ela ened ta 





1g Hy 


thas eae ta orb the ap, 

lee,: an his petition t6': * 

wa Dil ele Pilot ie | bodied 7 wer vk bey 
Taecertaiiily! appears: that; St. “Pé was: 

* that: aivale-shotuld: be made to Tricou. © 


: eiecdretie eek Be Seach; tthe vith 
the négrdds ‘were in compensation. of -what m 
“appear to! be due’ :/it: was essential ‘then that: 
Should*be consulted and: that his consent ou 
be obtained t6'the'sale.  - Le O08 +e! 
 Unbaa sae chameentinonshs wc tall 
dinary, that St. Pé should have supposed thaty 
if an advantageous sale could be thade to Tricday 
a speedier ‘settlement might be bronght about 
No arrangement having taken place with’ Pricey "¢ 
| ae ee ee 
As to the other abjeotion, ‘nothing Gan “eo Bs: 
ferred from it advantageous to the appellant. The he. 5 
_ egtedtmentt is distincly stated, im the petition and 
altho? the ‘appellee po ier osha 
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aT : ape ks, ont 58, 
ae m i 3 ts, Fert nu 
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you.” Can we, for an ins a at ji 
“was ever contemplated’ thatSt, Pé was tO pay 
‘ "interest ? Uponthis. point; -the Court have’ TO we. 
doubt: The doctrine of subrogation has nothing Do™-4¥#is 
BW an With me ees, ve hn eats 
F ‘hat no ities is duie. ' no cee. 


4 fs eg 6 Co 

. @rronedys, because’ it has hot decreed 'd" Cony i 

; veyance of the land and negroes. Pe 

4 On this point, it is the épinion of is 

| that the agreement, of the 11th, of June, ain 
| toa partition of the estate.’ ‘Tt’ was, “before that - 
| Betiod, olden jointly by’the partie. lhe ae 

ig severed by. ‘that ‘act and each ‘party ‘holds 


i 4 separ shar, Sy ralaetinira 


Sth cuit ev 


<P> 
re 


‘ _. Weare. of opinion, that. th Dist: Court 
| ‘was right, in decrezing that whatever, balance. 
should remain in favour of St. Pé, after being put 
in possession of the land: and “negroes, should be 
-, paid. in two, yearly instalments, to oe ee 

, aeaer demand... : . 





ale, teetkis mt o : = a 

' metitary. on, an instrument purporting to 

, Jast, will, of her deceased husband : Whereupon, 

" Tedging the said instrument to, be no wil” Be 

i ha ‘of the- formalities required. by law, 
prayed, that, it oi ht be set aside, and. decl 
pull_and void... The was a verdict and pe a 
- ment for the will, i in the Parish Court of Ne 
Orleans. and an appeal was taken to the Su 1 

: Court of the late territory, and the record | was 1 
moved, on the change nge of goveriinent, 30, othe 
Court of the first District. 


‘Tire Gause was’ theré sticnnit to bay he 
at ‘the trial,’ Narcisstis Broutin, the notary before 
whom the will was executed, affér' producing the 
ofiginal, deposed that notes ‘were first taken’ of the 
“principal items of the: will, by ‘his clétke and ih: 
his presence : the notary not ‘understandifig the © 
English language sufficiently well, to write. ‘the. 

» will correetly, ‘tho? sufficiently well ‘to compre 
nd What" was dictated: The’ notes, 40° taken, 
Fe Enh So HE HOU ok ted 





affirmative, and signed the same, in presence 


FOE the ‘ty ani -witses; whe Wltighied, 
in presence of the ‘testator, xcept “one” Of the 


a 


primates, wip was then abseat. thet Pains 


tes 1: ae 


as then asked by the notary, ' in fhspedanal ah pg 
ne witnesses, whether What"had“beewreadto him 
ities will and’ testamiefit and ‘answered: in 


“Wuzngvron, the counsel for the: lint e. o 
Bsicd the Court, to charge the Jury and give its 


F opinion ’ that: the will ‘was ‘null and’ void 3° 


1. Because it had ‘not! bet ca te IY, 


| notary, but to his clerk, 
| 2 Because it was not written by the notary, 
"but by his clerk, 
- 8. Because it was first taken “in tates; ona 
- loose sheet, eg afterwards extended on the’ No» 
_tary’s! Books a 
he! He cn ‘it was nit written i the hyn 

words; in’ which it was dictated, SRT SR 


‘5. Because * one “OF the witnesses was not 


Angee the time the will was dictated or written, 


6. Becatse another, 4 fourth witness was nét 


j _ present, when tether spi ing : 
2 arte ta hye chor Be. 


\ are 0 “ tal 


“Fae oe hg ei in 


Ul 





: sates, sone, t0 dismiss the srry : 
cheated that the matter in dupe . 
Se ENS ee 


si plan iar, in order to sup poy the 
wean rth record.. 


“ 


‘ars i a the ct z 
atid Wis mation. eat appe ke 


Morel for the phindf. All the | 


_ yofthem renders the instrument absolutely | yo 
Ae Febrero de escr. 33, Recopilacion 1. 2.. ti 
vv Libs.As Doingt 333 n°, 22, Code. Civil 233, 
~art. 408;. “This principle has lately been; rec 

nized by this Court, Pizerot & al,.xs, ' re 
peer tte In \ the execution of this. will 


eres. ji: 





erent. Nau ieee . 
Gictated by the testator, Code” Civil 208, art, «4 
% 2 that isto sy, written ‘word for -Avord, ftom 
Abe very lips of the testator. Now it appears that 

estator dictated to the lek, that the ‘shbtary 


the fOoii, ‘the’ notes -WHiol HE 


r Le as unde denegnaee colened aaah 
ome ys book.so that, independently of ‘the dist 
“fegard of the. forinalities required. bythe law, 
Which imperiously ‘requites that the notary ‘inns 
felf should ‘write, instead of that papet,. on-which 
> words dropping. froiti. the. mouth of the testa 
Wr were received, and which, ighit Be called. 
fiis ‘will, “if it ‘had been Written by the tiotary, we 
, another Histrument, extended, as we. are told, 
Pr she cheep tien SE peel a RET: 


Owe Of the witnesses was not i tt 
chrom Sv ke a a . 
fhother ‘was absent, when it was vo | 


. Sy em, Ge" estas The tive, 0 
(7 Ses, teaiires they “should be present 
o / Gesates tis intentions, A will 


. 





* 08, { 


een. 


gph pong signed. by: the, testator: if t.was 
fap ty sg Persons in egetremis 
yield to. those) around thocspd be indy 
gratify them. ...As a,protection totheir. w 
a the la. denies its: sanction to 


rh imparts. intentions 

fomsacinat aan 
- signatureof the will, (this. is. required. to, idk 
the’ paper) they. must see, and liear. the. $e 
_ Speak and subscribe his will. ssigheieas : 

po dn the jpresent casey even the. identi. of 
Paper, ‘is not. proved. by. the legal. number ¢ 
hesses,; one_of them. appears. to have - wpe 
the way, when, the. will, wag eRcoutee! 


Lastiy,, this. will must _ be. set asic de 
cause it clearly, appears, from the very feck 


« ey t. 


ion of the notary, that, sit contains more, than. w 
atte bye ena. Fir, th sk 
down, from the: eile 
“principal items.of the, will: 





a! 
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_ ‘i site ” odin 


ee os 


siiS 


an ie See 
d substantial manner, as the law : 
pe E "testator dictated his intentions, the notary 


mh 


nd. erk being in in his presence and bi caring. .T 
iiotary, ieee to hear the will oe cause 
it written, in the language : 
‘testator dictated i it, ‘and Serwasde See 
at this was correctly done; by reading it ¢ over to. 
3 oe ee | 
m, in ‘presence of the witnesses, who heard. him. 
declare the instrument his last will and testament. 
“Tae hotary ¥ | province - -in all this is purely, mi- 
a fiisterial. He is the mete ‘instrument, by ‘whose 
aid, the will is effected. He’ is to be salves 
sive. He is to exercise no judgment, ‘none | 
even in the choice of the expressions. ‘He is to 
wit a as the testator dictates, the particles, as hte 
denotes n not the time but the manner. Now : 
Bats dears Pain Min got tr ns fa~ 
cit: _ He who acts by another, acts "§ 
eS in ee case, whatever ; when a Pen.» 
is to do a mere ministerial act, as, to, write, or seal 
~ ah instrument, “he ‘may ‘cause it to be, oath ees. 
‘ther, his néed not hold ‘ 
eds not tr dee . ws, oe coal 
| >.< 





é 163 ee CASES IN, TE B; 
| Bast, District, se eget (ey 
ores. ts S +; eee I Bee 
re i priva rivate act, and that by 


ee E isa special trust, wich ‘must. : spre 
MOE Suited. "Like the | taking ofa deposition W 
Be udge must himself case to, be sworn, tos 
e tho’ it” inay have ‘been ‘written, by 


THE ‘material items viz. the dig 
were taken from the lips ‘of the testator pet 
those of” ‘style, the averment of his Sanity, of 


‘Belief in in 4 RS ae abasic, 


By the Court. “This 5 is a “case, 
‘Court has to ‘pronounce on the or i; a.) 
hie is said to be defective, in some of the | 
talities’ prescribed by | law, ‘Cases of this n: nat 
are.always of i importance, as s they do. ‘not men 
affect’ the interest of the parties to, bia suit, but 4 


dre of general concern, . 

Tue very ancient practice of bequeathing 
will has been’ sanctioned by positive laws, - in | 
_Yilized countries : but, jn order’ to prevent i p) 
position - aiid 3 abuses, a i a been 
down, minutely and carefu . 
if which this right of si e 
cised. “ At‘the same. a a ‘80. agus were L 
_ gislators to secure fo individuals all ‘possible t 
of disposing: of 1 their estate, in ‘prospect, of dea 
‘thar they have estab! ished a variety: of forms, | r0-, 
De acts contingencies a amin which the es. 





art seth ti fat? 


OTW this sith : + wl Pert ashi ‘dina ie Keron, 
"Gt cine Yee Wide hs lh Bric” Sie 
% ¢ ‘Glographic testament is commod fous, a 
‘inexpensive, |” ‘For those who, wis their will. 
iss secret until after their death, the mystic 
or sealed testament’ is provided. Those who 
cannot write or are unwilling to trust to their own 
; capacity to make a testament, may resort. to the 
“fluncupative will : this latter sort is again divided 
into‘ two : the nuncupative testament.’ by ‘public 
act, and the.nuncupative testament ‘under ‘private 
‘dignature.’ So that there is hardly any situation’ 
in life, where a person cannot make. his last will . 
according to one or other of the established forms. 
ei - Bur, if on the ofe hand, the law 38 on this ‘ 
k subject abundantly provident, on the other, it . 
> requires a rigid obseryance of its rules : whatever 
may be the mode resorted’ to, that must be strict- 
'’ ly complied with. Fora testarhent beitig’ the so-” 
Tema declaration of the testator’s will, according 
4 to positive law, every. formality required by‘law 
for the enacting of it, may be considered as a con- 
, dition,” without which the instrument. is not com: 
: oe “It is, therefore, on the compliance of ‘these: 
_ formalities ‘ie that the law is willing to recog. 
" inize'the testament as legal, and to suffer the esta. 
- bilsied order ‘of Succession to yield to the will of, 
dhe’ testator. " r 





Laz. aman co oe 


re “wl “formalities. have been. observed. There. 
howe veral objections to the Sige i vie , 


Sutra vie ee 


Rr.ce- 


Bis clerks. peirghehey gare mentione 


in the body Ss Sone 108 Se Ae : 


vas PE at the making CS al 


a ‘Warn respect to the first, i has bee, : 
tended by the appellee, that what i is writterr by‘ 
clerk of.a notary: ought to be considered as. 
‘ten by, the notary himself ; that the law which 
quires the notary to write the will, cannot | 
that he i is himself to hold the pen : that, accord 
ta. universal custom, notaries employ c¢ 
write for them, and: that what is thus’ written -by | 
these, under their order and inspection, is Py 
ef to. be written_by themselves... , * 

However it may be, with respect . to notari 
acts in general, it, certainly appears that. ‘something 
‘more than the. usual attention of the. notary: is; 
required in cases of testaments, ‘Af it be true t 
he may, on other dccasions, employ: the, hand, = 
“his cletk to write for him, the law. telative to the: 

" receiving of wills is and. must. have intended ee 
be an express exception to that custom. .Ifisuch) 
~ had not been the object. of the yk 


pigs of f recommending to. the note 





sn anes rhore was necessary ito tender Keone 
pb A Mend 7 


; write himself, or plas his clerk: to, write for 
- him, as the custom prevails... But, we:thinksthat — 
this mode of interpretation would Go farther and _ 
q make ‘this part. of the. law an, utter nollity. because 
4 it would leave the nuncupative will bay ppblic 9%, 


bave ite srichinat any anchyeonaiaendlicns, mf 
$0 dapgerdus a system of interpretation should ob; 


tain, few] laws. indeed would be able to. resist pits 


attacks, is,mot disposed f0.take, 
; snch liberties. with laws. that. are clear.and signific, 
cant, and i is impressed with due, respect fora.max. 
, im more more: applicable to, this ease than, the: other, 
1] vig, “That when a law. is. clear’ and free, from, 
:. = ambiguity, the: letter -of it: is..mot eh disre,, 
: s _ garded under pretext of pursuing its. owl 
_- @® . “law. which makes it the duty. ‘of, the: nc 
el $he will is, not-only,.clear inite 





ote hc cba ca ‘Thel i 
COS been umwittitig: t”'thust “any: meyer 
- Kinoe? notary,’ with thé “Sacred “finétion® of witiig’@ 
: win ‘function’ which’ in uinfifiloF n eg 


_ this’ be”attendéd to with Nps, 
re ‘Gould notifemedy it. ‘Tt is, however, satis-- 
factory to reflect that when fio notary can be had 

_ eaipable of writing, in the language of the testa 
the will’ may be made before witnesses dlone;’ so. 

"that no possible mischief cari result from the aie 


| Tt Tae ‘ther material apart to 5 as 
dity of the’ will is that P. S. Godefroy, ‘one’ of” h 


ment, asa witness, Was nat preset Wheti the'¥ 

was dictated, ‘nor when it was read. | a 
*Pars'is certainly another serious: “imperfect fi 

of this’will: ‘For, altho’, it seems ‘that afother 
witiless was ‘afterwards’ called in ‘to’ supply’ the’ 
place of ‘the absent one; it docs not appear that’ 
this witness ‘was at all present, at the dictating of 
the’ will, ‘no’ does. ‘even’ the’ oral testintony, ade” | 
‘mitted {0 prove that he was present at ‘the read a 
ing of it, agree with the’ letter of’ the. instrument, 
which sdys thatthe will was read in’ the pre-’ 
ee wc at ty GP 





“f of the testator, .. Hess to.de.) 
oy ee tam vorticity a 


when three were necessary, and when third has 
been | led in after the. will, was : it. 
be said that ‘the requisites of the. ‘Taw har 
_ complied with. Neither.can it be rec 
gna i pt grays 
© of testaments that one of the witnesses, named in 


Tue other objections raised against this will, 
tho’ not without some weight, are not deemed: of 
- sufficien importance to be adverted to, . But, we 
are. opinion, ‘that a nuncupative rp oe oaiae 
| -agt, must be in the hand writing of ee 
77) himself, and tat, it-must be dictated by, the the 
‘tary to the testator, in presenoy ofthe, witnesses: a 
“"] - Consequently, altho? there appears nothing: in this. 
case, but. what, ae Pe perfectly perfectly fair; the, Court is. 
t 


bound to say, will is not valid in law. Me 
£ Oo}; 





‘aan 

_ Court). ttiat ithe said ‘will 18 3 
ther: ordeved. \that the cnt pi ot a 
gh Sagernks Aaa ee 


ob Wa AQ: 


4 - * 7 r 
tnd af ce hie ee 


» geatores c OF sierevee v§- aan ; 


we a P a a 
Aeon bs be Puig P . ition stated diat the plaintiff inso 


+, conveyed, on vin seized“of''@ lot of nine aores of land, ‘on th 


—. of | canal Gatrondlelet, ini’ the’ o¢cuipation’ of the. 5 
is ave till it be dant, that thedefendant defiises 19 pay any 4 
or surrender the lot, to the plaintiffs—the it 
pleaded- the: general issue, and“there was "pee 
. mént for him. The pent appealed. | 
Titer eed tans 6 cist. 2.0 4co tuto 
“Dane etaterrietit( of fiets' sels Ri be 
“defendant had’ been in posséssion ‘of the’ preini 
Oi tle or Fei 
rritor "Suit, on thé ninth: oP Futle: 1812, “until 
the judgmént tendered in this Coutt’o nthe eight 
_ day °F My Wis, “ante, "17, andthe’ tebords of 
$ are antiexed: Two wilioasrtes 
-plosed that the’ premises would pape tpi 
* lars: — rage 


wl 


' 


7 
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OF THE, STATE. OF, LOUISIANA. } 


3 ‘ By. the. Count. This suit is leslie a 
yer rent: fora certain lot of ground, on the Ca- yx 
hal Carondelet, which the appellants state, in their Srabaet =e 
petition to be, unjustly withholden from. them, * 
_ by the appellee, and they claim a compeneeion Todt 
| Beh ad cng oad | by 


 * "Tats property has been a subject of contesta- 
/ tion, between ‘the parties, in two actions ) 
/ decided, one in the Superior ‘Court of the ‘late 
a a tertitory, in which a decree was made, that Ibanez, - 
| who possessed the premises, under a conveyance — 
from Bermudez, should be bound to reconvey, 
on being paid a certain sum of money, found to” 
' be due to him from Bermudez, by the award of 
referees, and on failure of such payment the pro- 
perty was ordered to be sold, on conditions ex-_ 
|. pressed in said decree : and it is from the date of 
| -this judgment, that the appellants claim: ‘damages , 
_: for the detention of the property. be ie 


Turs Court i is of opinion that Bermudez a. 
ho right to’ possess the lot, under the decree of 
the Court, except on complying with its order, 
on his part, which he has failed to do. “The ap. 
pellee has not yet received the money directed ta 

: be paid to him by the decree. The  syndics can 
have no greater claim, than the person they re- 
present : and, if Bermudez had no well founded. — 
pretentions. to damages oe the appellee, On 
can have none. 
2 





CASES INTHE SUPREME COURT. 


~-¥# is, ‘therefore,’ ordered that the atin ¢. 
the District Court be: affirmed’ with costs, * 


abres oF ‘ s : 
MUDEZ ee ein — 3 ee 
N 


es. 
‘filha. At the close of this term, Hanzi J. realign 
his seat in this Court ; having been appointed Dis. — 
trict Judge of the United States for the Layienee 


District, 





